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Introduction 


N THE SPRING OF 1955, THE NEGOTIATORS OF 34 COUNTRIES 

meeting in Geneva completed the text of an agreement 
to create an Organization for Trade Cooperation (OTC). In 
the coming year or two, the legislators of many of these coun- 
tries will be busy deciding whether their respective governments 
should ratify the agreement. As is usual in such matters, the 
position of the United States will be critical. The Organization 
will not come into existence if the United States fails to ratify it, 
and it will almost certairily be created if the United States 
lends its support. 


The Agreement establishing OTC is a brief and simple 
document, as international agreements of this sort go. It sets up 
an organization to administer the General Agreement on Tariffs 
and Trade (GATT) and to facilitate its operation. In addition, 
the Organization will “facilitate intergovernmental consulta- 
tions” on trade matters, “sponsor international trade negotia- 
tions,” “study” and “make recommendations” on trade ques- 
tions, and collect a variety of data in the trade field. 


Pallid as all this may seem, the debate on OTC is likely 
to evoke rich hyperbole in the United States Congress and in 
other legislatures around the world. For the creation of OTC 


NOTE: Much of the material dealing with GATT in operation was 
written originally for inclusion in a book on United States commercial policy 
since 1920 which is being prepared by the Fletcher School of Law and 
Diplomacy with the aid of a grant from the Rockefeller Foundation. My 
thanks are due to the Fletcher School for permission to present this material 
in advance of publication of the Fletcher study, and to John M. Leddy for 
his invaluable ge in the preparation of the material. 

1For text of Agreement on Organization for Trade ation, see 
Department of State Bulletin, Vol. XXXII, No. 823 (April Hf 1955)" PP: 


579-82. 
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would solidify the proposition that each nation’s conduct of its 
international trade is properly a matter for the collective con- 
cern of the other trading nations. This is a proposition which 
has not yet been put squarely to the test in the United States 
Congress. United States participation so far in organizations 
devoted to the development of international trade has been 
largely on the responsibility of the executive and on the suffer- 
ance of the legislature. To be sure, the legislators have never 
condemned our participation in organizations such as GATT; 
yet neither have they felt obliged to give much weight to the 
collective views of the world’s trading nations in deciding on 
the provisions of legislation affecting international trade. The 
debate on OTC, therefore, will be looked on, rightly no doubt, 
as a significant stage in the process of reconciling the exercise 
of national sovereignty with the development of international 
cooperation in the field of foreign trade. 


Yet the issues go beyond this. For OTC, as the admini- 
strative arm of GATT, bases its case for existence perforce on 
the soundness of the GATT approach. While technically the 
legislators are not to be asked to pass upon the merits of GATT, 
neither can they be asked to pretend that such merits are 
irrelevant to their debate. The merits of GATT, in fact, will 
be central to the debate. The nature of the GATT approach 
and the choice that it implies, therefore, need careful examina- 


tion. 


Perhaps the shortest way of describing GATT is to say 
that it is a trade agreement among 34 nations and an inter- 
national organization. As a trade agreement, it is a contract 
among governments in which each agrees to grant tariff con- 
cessions to the others and to observe certain stipulations about 
other trade barriers. As an organization, it is an international 
body designed to administer and supervise the carrying out of 
the contract. 


On the whole GATT undertakings are explicit and care- 
fully delineated in scope. In part, these undertakings consist 
simply of long lists of detailed tariff concessions made by each 
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GATT member to all the others, reciting the rates which such 
member will apply to the importation of specified products. 
Beyond that, however, GATT contains certain basic under- 
takings of a more general nature, among them the rule of 
non-discrimination or most-favored-nation treatment. Another 
fundamental principle of the Agreement is the outlawing of 
quantitative restrictions and quotas. Apart from these basic 
rules, there are a host of collateral provisions relating to other 
trade problems. Freedom for goods to move in transit through 
third countries is guaranteed; internal taxation of imported 
goods is held to standards of treatment equal to that accorded 
domestic products; excessive red tape and gross inequities in the 
administration of customs procedures are curbed; and export 
subsidies are subjected to international scrutiny. 


Few of the rules of GATT, however, are altogether free 
of major qualifications. Like any agreement among sovereign 
nations, GATT has been shaped to accommodate the special 
economic and political problems of its members. The nations 
with agricultural price-support programs have been left free, 


within limits, to maintain these programs and the import 
restrictions which go with them. The under-developed nations 
have been given a freer hand to protect their infant industries 
than GATT’s general rules would otherwise permit. The coun- 
tries short of foreign exchange have retained a qualified right 
to impose import restrictions to ration their inadequate exchange. 
All nations have been assured that economic measures directly 
related to their military defense would not be inhibited. 


The instrument therefore has embraced numerous qualifica- 
tions to its basic rules and these exceptions have figured impor- 
tantly in the history of GATT’s administration. Yet, as the 
account below will show, these exceptions have not greatly 
obscured GATT’s principal structure and dominant animus 
—those of an agreement devoted to the principles of non- 
discrimination and the general lowering of the world’s trade 
barriers. 





GATIT’s Place in International Trade 


) 


T THE CLOSE OF Wor.tp War II, THE MACHINERY 
4 of international trade lay in shambles. Under the 
pressure of circumstance, most governments had imposed almost 
complete control over their foreign trade. Citizens could not ship 
a product to a foreign country or import one from abroad 
without the permission of their governments; and they could 
not accept the currency of a foreigner in payment or offer him 
some of their own without a government license. In other words 
the once near-inherent right of citizens to trade across inter- 
national borders had become a privilege subject to license. 


Few nations found this a tolerable state of affairs. If the 
economic gains from international trade had not been apparent 
when such trade existed, its virtual collapse produced costs 
which were painfully in evidence. As a result, there was a spate 
of efforts by the nations of the world to find some way of moving 
goods across international borders. 


Some of these efforts to open the channels of international 
trade had their focus in so-called bilateral trade agreements, 
between pairs of nations; some were regional efforts among 
nations tied by propinquity, culture, or vestigia of a common 
sovereignty; a few, such as GATT and OTC, have been global 
efforts involving most of the world’s trading nations. 


Bilateral Trade Agreements 


For all but a few fortunate countries after World War II, 
the most pervasive governmental issue in foreign trade was how 
to achieve some kind of balance between the nation’s supplies 
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of foreign currencies and its citizens’ demands for those cur- 
rencies to buy foreign goods; or, to put the problem in the 
terms in which it usually appeared, how to ration the nation’s 
supplies of foreign currencies to its citizens so that the most 
urgent national needs might be met first. 


In an effort to deal with this problem many nations insti- 
tuted licensing systems to control their foreign trade. In general, 
any citizen who wished to buy a foreign product needed to show 
that the product was worth the spending of scarce foreign 
exchange. Citizens who wished to sell essential materials to 
foreigners had to demonstrate that their own economy would 
be helped more by the export than by the withholding of the 
product for home use. This rationing of foreign exchange set 
up a new cycle of problems. So-called non-essentials, such as 
the products of Greece’s vineyards and the services of Switzer- 
land’s hotels, went begging. Moreover, nations unlucky enough 
to need foreign coal or copper or steel found that their citizens’ 
willingness to pay the price was not enough to ensure its being 
obtained from abroad. As a result, spot unemployment began 
to develop in many countries, even in countries where man- 


power as a whole was in short supply. The vineyardists and the 
hoteliers shared their unemployment with the industries reliant 
on scarce imported materials. 


Here was a complex of difficulties which, it was evident, 
might be mitigated by appropriate intergovernmental action. 
Where two nations had a traditional interchange of goods be- 
tween them, a bilateral agreement seemed the way out. If the 
citizens of any two countries were allowed to sell to one another 
certain stated quantities of goods roughly equal in value, the 
exchange could be made without either nation’s having to part 
with its carefully rationed reserves of gold or foreign currencies. 
Better still, each nation might be able to part with some scarce 
material the other needed in a carefully balanced exchange and 
might even be able to dispose of some of its so-called non- 
essential products. On this basis the bilateral trading system, 
which had previously been used to some extent in the interwar 
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period by such countries as France and Germany, was brought 
back into more widespread use in the years immediately fol- 
lowing World War II. 


Except for the so-called dollar countries—notably Canada, 
the United States, and some of the nations of Latin America— 
virtually all the governments of the world relied upon the use 
of periodic bilateral trade agreements in the first few years after 
the close of World War II. Even today, this kind of agreement 
governs the flow of a significant proportion, albeit a much lower 
proportion, of the trade among nations. 


Yet few governments were content to allow their trade to 
be governed by this technique. For one thing, the bilateral 
agreement did not begin to allow for as much foreign trade as 
more orthodox trading methods had once permitted. Since the 
objective of these two-country trade agreements, among other 
things, was to avoid the spending of any foreign exchange, a 
careful balancing of trade was necessary between the two coun- 
tries concerned. And balance could only be achieved by sup- 
pressing the purchases of the country’s citizens who otherwise 
would have been the heavier buyers. The cumulative effect of 
the suppression of bilateral imbalances was to curb the volume 
of world trade and to reduce the potential gains from such 
trade. 


What is more, bilateral agreements led to the development 
of higher costs and higher prices in most countries. If the United 
Kingdom needed copper and if the only copper-exporting coun- 
try with which the United Kingdom had a bilateral agreement 
was Belgium, the Belgians could afford to price their copper to 
British fabricators without regard to the prices of say, Chilean 
or United States copper. This not only raised the cost of kettles 
and electric wire to the British consumer but it also raised the 
sale price of those products quoted by British fabricators for 
export to third countries. And where these third countries were 
nations such as Canada or the United States, in whose markets 
sales could well earn gold or dollars for Britain, the bilateral 
agreement with Belgium could defeat its own end. In some 


168 





circumstances, therefore, bilateral trading could lose more for- 
eign exchange for the United Kingdom than it conserved. 


But one of the most pernicious aspects of these agreements, 
as Many governments came to recognize, was the pressures they 
placed on government officials to dispense economic favors to 
competing interests in their own economies. Many decisions 
regarding imports involved helping one segment of the domestic 
industry at the expense of another segment or at the expense 
of consumers; and many decisions concerning exports, especially 
when they involved scarce industrial materials, had similar 
implications. In such circumstances, the qualities of Solomon 
and Caesar’s wife would not have been sufficient for the devel- 
opment of unbiased decisions based on the collective national 
interest. In practice, of course, the burgeoning bureaucracies of 
the licensing nations fell somewhat short of these standards. 


Bilateral trade agreements involved still other difficulties. ' 
Since they were discriminatory in their very essence, they lent 
themselves readily to collusion among the parties to increase 
one another’s trade at the expense of third countries. What is 


more they gave ample opportunity to the stronger in any pair of 
countries to take advantage of its bargaining power to the 
fullest. A touch of the inspiration of Hjalmar Schacht was to 
be seen in some of the bargains struck between some countries 
and their weaker neighbors. 


Nor did the advantage of the stronger nations stop with 
the initial negotiation. Any trade agreement, given its complex 
subject matter, could easily give rise to misunderstanding and 
dispute. Yet where such misunderstandings arose, there was no 
effective body at hand to unravel the complex facts and to find 
a basis of conciliation between the parties. From time to time, 
therefore, outside nations would hear the reverberations of sharp 
quarrels over agreements. As nearly as outsiders could judge, 
disputes of this kind were usually allowed to fester without 
solution or were settled on the terms of the stronger party 
without much regard to the merits. 
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Regional Arrangements 


These drawbacks in bilateral trade agreements led govern- 
ments to look for other means of promoting international trade. 
In part, this aim found its outlet in a great deal of tinkering 
with bilateral agreements. The United Kingdom, for instance, 
commonly permitted nations to sell more to the United Kingdom 
than they bought from it in bilateral agreements, and to use 
their resulting credit balances for expenditures in other specified 
countries. But, at best, the inherent limitations of the bilateral 
trade agreement were only slightly mitigated by these measures. 


In this period of monetary stress, one group of currency- 
short countries managed to avoid the imposition of drastic import 
and exchange controls and the concomitant bilateral agreements 
in trade among themselves. This was the so-called sterling area 
group, consisting of all the nations of the British Commonwealth 
except Canada. 


The arrangements by which this group of nations con- 
ducted their trade with one another had evolved over many 
years. Before World War II, major elements of the system 
were already in existence. A system of preferential tariffs, by 
which each nation levied lower rates on goods originating from 
its partners than on like goods from outside sources, had been 
elaborated in the Ottawa Conference of 1932. This system had 
been buttressed by a 1939 arrangement creating the sterling 
area.” By this arrangement, the nations in the system automa- 
tically extended credit to one another in their respective cur- 
rencies to the extent that it might be needed. At the same time, 
they all pooled their non-sterling foreign exchange reserves by 
keeping them on deposit in the Bank of England, relying upon 
the Bank in return to supply such dollars and other non- 
sterling currencies as their respective economies might demand. 
In buying from one another, these countries maintained a less 
drastic level of restriction than they applied to countries outside 


the system. 


2 While Canada participated in the Ottawa Conference it did not par- 
ticipate in the 1939 arrangement. 
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Relations among nations within the sterling area have not 
been fully reciprocal. The United Kingdom has exercised 
both the special privileges and the special obligations of leader- 
ship. On the one hand, the United Kingdom has exerted a 
major influence in the area’s use of its common reserves. On 
the other, the United Kingdom has meticulously refrained from 
imposing quantitative import restrictions against the products 
of other members of the area, even though some of them felt 
free at times to impose such restrictions with respect to British 
goods. Australia and India in particular have applied relatively 
severe import restrictions at times both in the interest of pro- 
tecting their young developing industries and in order to ration 
the sterling which would be spent for British purchases. 


Another unique aspect of Britain’s position in the sterling 
area has been its policy with respect to the export of capital. 
Although Britain’s domestic industries were starved both for 
finance capital and for capital goods ““ring a large part of 
the postwar period, the United Kingdom government did not 
interfere with the export of such capital to the rest of the 
sterling area. 


Of course, these arrangements would inevitably have 
broken down if the nations concerned had not exercised re- 
straint in their use of sterling and non-sterling exchange. But 
a web of understandings between the United Kingdom and each 
member government operated to hold the foreign exchange 
drawings of each within bounds. For instance, when the pool’s 
reserves of dollars dropped to dangerous levels, as occurred in 
1949, some common pattern of restraint on dollar purchases 
was agreed to among the Commonwealth nations’ finance 
ministers to check the drain. And in December 1952, when the 
inflation which followed the end of the Korean conflict was 
threatening the sterling area’s trading position with the rest of 
the world and disturbing the position of some sterling area 
countries in their intra-area trade, the Commonwealth countries 
jointly undertook a series of commitments to one another aimed 
at checking these internal inflationary trends. This suggested 
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an intimacy of association among the concurring nations not 
to be found in many other intergovernmental organizations; 
it reflected the long tradition of cooperation among the mone- 
tary and fiscal authorities of these countries, activated by the 
cohesive influence of the United Kingdom. Without these 
elements the coordination of internal “domestic” policies might 
have been politically impossible for the nations concerned. 


The sterling area was not the only group, however, which 
succeeded in developing closer ties in the postwar period. In 
Europe, conditions were particularly auspicious for developing 
improved arrangements. With the war’s end, European nations 
operating in various ad hoc emergency committees and in the 
United Nations Economic Commission for Europe had devel- 
oped machinery for the allocation of scarce foodstuffs and 
materials and had tentatively explored other means to improve 
the flow of intra-European trade. Regional cooperation there- 
fore was not a novel concept when, in 1948, the Marshall Plan 
led the prospective recipients of United States economic aid to 
develop the Organization for European Economic Cooperation 
(OEEC). And this Organization, bolstered by the responsibility 
for proposing a proper division of United States funds among 
its members, operated with unusual vigor and with a sense of 
pressing purpose. 

The OEEC record is worth examining with some care. 
Like the sterling area and in contrast to GATT and OTC, the 
OEEC approach to the world’s trading problems was through 
the integrated action of an exclusive group of nations joined by 
certain common cultural and political ties. Two closely related 
areas of activity were developed within OEEC’s framework. 


One was a trade liberalization program, whereby OEEC’s 
members undertook more or less simultaneously to relax their 
import restrictions vis-d-vis one another’s goods. Operating on 
the rule of unanimity, the OEEC nations over the years set 
themselves progressively higher goals of trade “liberalization.” 
For the most part, these goals were stated in statistical terms— 
that is, 50 or 60 or 75 per cent of a member’s 1948 imports 
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from other member countries might have to be freed of restric- 
tion—but nations were left free within certain limits to select 
the particular products necessary to meet the statistical goals. 


The other step, designed further to facilitate intra-regional 
trade, was a financial subsidiary of OEEC, the European Pay- 
ments Union (EPU). Set up in part by United States funds, 
EPU operated as a clearing house and financing medium for 
intra-European trade balances. Thenceforth, a member country 
had only to balance its trade with all the other members col- 
lectively, rather than individually, in order to avoid the payment 
of gold or other foreign exchange. What is more, if imbalances 
did develop, EPU rules provided that the Union would auto- 
matically extend credit to the needy members and draw down 
credit from the others in order partially to finance these im- 
balances. 

The OEEC nations contended that these preferential 
arrangements represented a substantial advance over the system 
of bilateral trading that they had partially displaced. More trade 
and greater gains from trade were possible. When a country 


listed a product as “liberalized” for import from the rest of 
Europe, its citizens could at least count on the possible compe- 
tition from European sources to determine the import price, 
thereby increasing Europe’s efficiency. By the same process of 
“liberalization,” the scope of bureaucratic determination of the 
nature and volume of each nation’s trade was reduced. 


The arrangements of OEEC were important in still another 
respect. Under one organizational roof, the member nations 
came to discuss not only their common trade problems but 
also the national monetary policies, tax systems, banking policies, 
and foreign exchange practices which were often an inseparable 
aspect of their trade difficulties. Discussions in OEEC, while 
more formal and inhibited than the British Commonwealth 
discussions, represented an avowed effort by European nations 
to persuade their fellow Europeans to alter policies of the most 
sensitive and critical kind—wage policies, tax policies, and the 
like. To the extent that these efforts succeeded, they made 
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possible an even larger volume of trade among the nations 
concerned. 


While the sterling area and OEEC arrangements stimulated 
trade within their respective areas, their existence set currents 
in motion which were inimical to the global trade approach 
exemplified by GATT. In some circumstances, for instance, 
trade with countries outside the system was discouraged. Among 
the sterling area countries, for instance, there were intimations 
at times that nations like Ceylon and Pakistan were being dis- 
couraged from buying all the dollar goods which their dollar 
earning power might afford. In the OEEC grouping, Belgium 
was constantly being admonished by its European neighbors to 
curb its dollar buying. For such buying meant, actually, that the 
other countries could not sell so much to Belgian citizens and 
could not afford to buy so much from Belgium. Moreover, 
there was an intermittent chafing in OEEC and other European 
bodies at the general rule of non-discrimination in GATT. 
Though no serious attempt was made by the membership of 
GATT to apply these rules in a way which might hamper 
OEEC’s trade liberalization program, the possibility of such 
intervention was never altogether absent from the mind of 
OEEC countries. Moreover, GATT rules left no room for de- 
velopment of a preferential European tariff system. The global 
approach of GATT, therefore, placed restraints on the extent 
to which OEEC might develop.’ 

Even the pressures generated by the sterling area and 
OEEC discussions of national fiscal and monetary policies, 
admirable as they might appear from an organizational view- 
point, could at times be exerted in directions inimical to the 
reestablishment of world trade. To be sure, the efforts of these 
groups to keep strong inflationary pressures in check in the 
 8The evident dissatisfaction with GATT in this respect is especially 
noticeable in a recent authoritative summary of the European integration 
movement prepared cooperatively by a number of pan-European groups. 
See the report by the Research Directorate of the Secretariat-General, The 


Present State of Economic Integration in Western Europe (Strasbourg, 
Council of Europe, May 1955). 
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economies of some of their weaker members could be counted 
as desirable from every point of view. But a sterling area or a 
European nation whose economy was subject to less inflationary 
pressures than the others and whose price structure and con- 
sumer demand were therefore lower than its neighbors, might 
easily be creating trouble for these neighbors even though its 
policies were quite consistent with the objective of keeping its 
economy in balance with the world economy as a whole. 
Regional advice to such countries and global advice, therefore, 
could well be at odds. This potential conflict of interest has been 
a point much in the minds of member nations of these groups 
and outsiders alike. 


While OEEC has been in operation for seven years and 
the sterling area longer still, it is not easy to say whether their 
dominant tendency has been the creation of fenced-in systems 
at the expense of a wider trading area or whether they have 
contributed on balance to the wider structure. 


Elements in some nations, notably in France, obviously 
have hoped that the regional system would result in commercial 


advantages to them by reducing the hard competition of North 
America. Moved by this objective, they have made proposals 
in the name of “integration” which would make questionable 
contributions to the group’s efficiency or capacity to compete 
abroad. Some of the early versions of the so-called Pflimlin 
Plan for agricultural integration, for instance, seemed primarily 
aimed at displacing non-European wheat in Germany with 
French wheat. 

Other nations have participated in these regional efforts 
without losing sight of their position as world trading nations. 
The United Kingdom has sought to retain its close commercial 
ties in North America. The Dutch also have had in mind the 
importance to their economy of the middleman’s profits in 
global trade. And the West Germans, as they have regained 
their industrial strength in the last five years, also have looked 
to markets beyond the confines of Western Europe. Accordingly, 
these nations have been anxious to draw their raw materials 
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from the world’s cheapest sources, not from European or sterling 
area sources alone; and they have been anxious to join with 
countries beyond Western Europe in the lowering of the world’s 
trade barriers. Nations such as these, therefore, have looked on 
regional arrangements as providing a breathing space, a chance 
to build their trading structures in relatively sheltered waters in 
order soon to launch them on broader seas. 


This does not mean that many European nations or sterling 
area countries are willing to give up their preferential arrange- 
ments without a backward glance. On the contrary, the attitude 
of most of these countries has been ambivalent. On the one 
hand, OEEC has sponsored some quite courageous and sur- 
prisingly successful joint undertakings by its members to relax 
their quantitative import restrictions against dollar goods.‘ 
Moreover, the Organization has not impeded members’ steps 
toward currency convertibility, that is, toward the easier inter- 
change of their currencies with gold and dollars. On the other 
hand, OEEC has sponsored a European Monetary Agreement 
as a successor to EPU, which will provide some remnants of 
regionalism to the financial arrangements of its members even 
after their currencies become readily convertible with the dol- 
lar for trade purposes; this is avowedly to be the framework 
by which the retreat to regionalism is to be facilitated if con- 
vertibility proves too painful for the experimenting European 
nations. 

It is in the nature of regional trade organizations that they 
must lose much of their purpose and meaning as their mem- 
bers begin to treat outsiders’ trade on the same basis as that 
of the other members. As the members of OEEC and the ster- 
ling area continue to develop their trade policies in that direc- 
tion, the trade and payments activities of these organizations 
will unavoidably be reduced in significance. 


The limitations inherent in regional trade and finance 
arrangements seem to apply with even more force to areas 


4For a summary of the results of this program to date, see United 
Nations Economic Bulletin for Europe, Vol. VII, No. 2 (August 1955), pp. 
11-14. 
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outside Western Europe and the sterling area. Regional projects 
for the removal of trade barriers have been the subject of occa- 
sional desultory discussions in the United Nations Economic 
Commission for Asia and the Far East, in its Economic Com- 
mission for Latin America, and in a variety of other regional 
groups. None of these discussions, however, has borne fruit, 
partly because none of them has been based on any real regional 
community of interest. Neither in the Far East nor in Africa 
nor in Latin America could it be said that intra-regional trade 
was paramount; in each of these areas, the individual nations’ 
trade with the rest of the world has been of much more 
dominant interest than their trade with one another, a fact 
which has conditioned the kind of general trading system the 
nations in these areas have been willing to adopt. 


Economic Integration Projects 


In their efforts to cope with the economic difficulties of 
the postwar period, various nations have considered much more 
fundamental measures than those embodied in the OEEC 
program. The rapid economic growth of the United States on 
the one hand and the Soviet Union on the other led many of 
Europe’s citizens to conclude that an equal rate of progress 
would require them to submerge the national boundaries of 
Western Europe and to create a single sovereign state. Jean 
Monnet’s European Coal and Steel Community, while created 
in part to encourage a political rapprochement between France 
and Germany, came in the end to epitomize this point of view. 
The abortive European Political Community, choked off by 
France’s unwillingness to ratify a collective defense community 
for Europe, was animated by the same objective. These were 
radical steps which, by one method or another, aimed at the 
eventual merger of the sovereignty of their constituent nations. 


Of the many proposals of this sort only the European Coal 
and Steel Community was brought into being. Made up of 
France, Germany, Italy, and the three Benelux countries, the 
Community in substance constituted a project for the creation 
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of a single market for coal and steel in the six countries, that is, 
a market in which tariffs, quotas, subsidies, and other internal 
interferences in the coal and steel trade were abolished. The 
treaty creating the Community not only provided for the aboli- 
tion of these impediments but also turned over to the Commu- 
nity’s institutions many of the powers which governments could 
otherwise have exercised inconsistently with the single market 
concept; pricing, rationing, and production control, insofar as 
they were exercised at all by governments, thereafter became 
the concern of the Community. The Community was charged 
with exercising these powers as if the national coal and steel 
industries of the six nations were those of a single nationality.® 


This type of project, representing integration in depth, was 
readily distinguishable from the limited intergovernmental agree- 
ments typified by GATT and OEEC and offered no real chal- 
lenge in terms of an alternative philosophy and approach. The 
treaty constituting the Community contemplated a degree of 
competition and a measure of mobility of goods, labor, and 
capital across national boundaries which would ordinarily be 
possible only within a single sovereign jurisdiction. Though 
neither GATT nor OEEC membership was free of misgivings 
over the development of the European Coal and Steel Com- 
munity, both in the end were prepared to waive their respective 
rules to permit the six nations to engage in the required dis- 
crimination in their coal and steel trade which was implicit 
in the Community arrangement;® for both were prepared to 
acknowledge the possibility that such integration in depth might 
make of the coal and steel industries of the six countries a better 
market and a more efficient supplier for outside countries. 


Commodity Agreements and Cartels 


The postwar period also saw the resumption of govern- 
mental efforts to find some way of dealing with the feast-or- 


5See, for example, another essay in this series, John Goormaghtigh, 
“European Coal and Steel Community,” International Conciliation, No. 503 
(May 1955). 

6 See below, p. 210-11. 
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famine problems of producers of raw materials. From the turn 
of the twentieth century, sporadic efforts had been made by the 
producers of various primary materials to regulate the interna- 
tional trade in their particular products. Before World War II 
one or two intergovernmental agreements had been developed, 
notably in the sugar and rubber trades, and a larger number of 
private arrangements among producers also had been achieved. 
These agreements, by and large, sought to place a floor under 
prices and, to a lesser extent, to reduce the peaks and valleys 
in production. 


After World War II widespread sentiment persisted for a 
number of such governmental agreements. The justification for 
agreements rested in part on the contention that raw materials 
were peculiarly subject to violent price fluctuations; that these 
fluctuations had painful and costly consequences for producers; 
and that they hampered the growth and development of nations 
which were reliant on the sale of raw materials for any signifi- 
cant part of their supplies of foreign exchange.’ 


The question raised by the agreements in the years imme- 
diately after World War II was how to reconcile them with 
the broader trade purposes of the world’s principal trading 
nations. The immediate solution proposed by these nations was 
to place the responsibility for overseeing any such negotiations 
within the framework of the broadly conceived International 
Trade Organization (ITO), which was then in process of devel- 
opment; and later, as the ITO project withered for lack of 
United States support, to try to give the ITO rules on the 
subject some independent vitality through a resolution of the 
United Nations Economic and Social Council (Resolution 373 
(XIII) ). 

This effort was reinforced early in 1954 when the Eco- 
nomic and Social Council of the United Nations established a 
Commission on International Commodity Trade to examine 
measures to avoid excessive fluctuations in the prices and volume 


7See United Nations Department of Economic Affairs, Commodity Trade 
and Economic Development (New York, 1953), pp. 6-27. 
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of trade and primary commodities. The Commission held its 
first meeting in the spring of 1955. Sponsored primarily by 
nations heavily dependent on raw material exports, this body 
has been opposed by both the United Kingdom and the United 
States, and its immediate future does not seem too promising. 
Action in the field of commodity agreements so far has been 
haphazard, opportunistic, and lacking in any apparent system- 
atic framework, and there is little indication that this organiza- 
tion is likely to ameliorate the situation. 


The first postwar crystallization of sentiment for interna- 
tional commodity agreements came in the form of an Inter- 
national Wheat Agreement, negotiated in 1949 under the 
vigorous leadership of the United States. Similar developments 
have since taken place in tea, sugar, and tin and strong senti- 
ment for such agreements has existed with respect to cotton, 
rubber, coffee, and olive oil. 


These incipient and completed agreements have reflected 
little in the way of guiding principle or philosophy. To begin 
with, the delegations of nations foregathered to discuss wheat, 
sugar, or tin problems have commonly been dominated by 
wheat, sugar, and tin specialists, respectively, skilled in the prob- 
lem of producing and marketing their particular products and 
responsible in their respective governments for these commodities 
alone. As officials whose responsibilities are confined to specific 
commodities, these representatives have naturally been more 
concerned with rendering a good account of developments in 
those commodities than with worrying about such larger issues 
as the optimum use of the nation’s total resources, or the pre- 
cedent-making implications of any particular arrangements. 
From the nature of their position, the problems of their par- 
ticular commodities have had to be considered by these officials 
as unique situations, entitled to any solution which empirically 
seemed to fit. 


Because of the nature of their day-to-day responsibilities, 
such officials inevitably have tended to represent the views of 
the producers rather than of their country as a whole; this has 
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commonly been true even when the country concerned was a 
heavy importer of the commodity involved. Commodity agree- 
ments, therefore, have largely represented producers’ proposals 
for the solution of producers’ problems and little more. 


The stamp of these influences is to be found in the forms 
which the various agreements have taken. ‘The wheat agreement, 
for instance, is an arrangement whereby exporting countries are 
guaranteed certain minimum sales at a floor price, while im- 
porting countries are guaranteed these supplies at a higher 
ceiling price. This arrangement dovetails well with the United 
States domestic agricultural program, but it contributes little to 
solving the basic wheat problem of excess production or under- 
consumption. The sugar agreement, established on an entirely 
different basis, is important for the United States primarily 
because it may reduce Cuba’s demands to export more to the 
mainland market and partly because it has legitimated our 
system of restricting sugar imports and of extending import 
preferences to the Western Hemisphere and the Philippines. 
The price we have paid for this recognition has been to accept 
the existence of a second preferential area embracing the British 
Commonwealth, and a third covering Western Europe. Beyond 
that, the agreement has developed methods whereby export 
quotas to the rest of the world have been allocated among the 
producer countries, and the volume of exports has been mani- 
pulated to maintain prices within a given range. There is little 
in this agreement which stimulates sugar consumption or con- 
tributes to the withdrawal of land from uneconomic, high-cost 
sugar beet production. 


The tin agreement follows a third pattern and the olive oil 
agreement is likely to pursue even a fourth. The point is, of 
course, that arrangements so negotiated have taken on whatever 
form a short-run pragmatism dictates and have offered little 
promise as a pattern for the organization of world trade. 

The problem of private restrictive business practices in 
international trade has been similar in some ways to that of 
intergovernmental commodity agreements. The ITO Charter’s 
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approach toward such private agreements was to distinguish 
those which were “harmful” to international trade from those 
which were not; to set up a complaint and adjudication pro- 
cedure in which aggrieved parties might argue that they were 
being harmed; and to charge member nations with the obliga- 
tion of eliminating the harmful aspects of such agreements 
where they were found to exist. 


With the end of ITO, the United Nations continued at 
half throttle to deal with the question of controlling harmful 
restrictive practices.° But its considerations were inhibited from 
the very beginning by the fact that limitations on the activities 
of cartels can be easily regarded as limitations on the activities 
of business, and limitations on harmful business practices can 
easily be confused with hostility toward business. Few business- 
men see an international agreement to limit cartels as a helpful 
development, which may open markets now closed to them. 
Some businessmen see it as a dangerous development, which 
could be used to curb their own freedom of action to deal 
with cartels on the latter’s terms. United States business groups, 


moreover, sometimes make the claim that the United States may 
be one of the few nations able and willing to live up to the 
provisions of any such agreement, while the adherence of other 
nations to any agreement for curbing cartels may be largely for 
the purpose of providing a forum for the criticism of United 


States business. 


Some of these contentions have been made in the best of 
faith, while others are simply a reflection of the fact that not all 
businessmen are prepared to agree to the desirability of sup- 
pressing restrictive international agreements. Nevertheless, as a 
result of contentions of this sort, the main trading nations have 
been unable as yet to agree in principle that joint movement 
by them against the trade barriers created by harmful cartels 


would be desirable. 


8 For a discussion of the subject see Economic and Social Council Official 
Records: 16th Session, 1953, Supplement No. I1, p. II. 
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Trade With the Soviet Bloc 





If political and economic conditions in the postwar world 
had been more propitious for trade with the Soviet bloc, one 
of the major problems of organization might have been how 
to allow for useful and profitable trade between state-controlled 
and “free” economies. The problem is hardly a new one‘; the 
Soviet Union, fully organized on a state-trading basis, had been 
active in international markets before World War II, while 
state-trading entities on a more limited scale had existed in 
many other nations. But these situations could be handled 
before the war as exceptions to a general rule. Today, however, 
the assimilation of state-trading entities from the Oder to the 
China Sea would be a matter of a different dimension. 


Since the end of World War II, organizational efforts to 
deal with the problem have been virtually sterile. OEEC has 
dealt with the existence of state-trading entities in its trade- 
liberalization program largely by pretending they did not exist. 
GATT, as we shall presently see, has had little more effect in 
dealing with the problem. In any case the problem has been 
held to manageable proportions so far by two factors. During 
much of the postwar period, the Soviet bloc has been unable 
or unwilling to provide the rest of the world with any appre- 
ciable volume of useful goods, while the West in turn has felt 
constrained from selling the type of goods that the Soviet bloc 
has seemed to want most. 


Insofar as an organizational problem has existed in the 
field of East-West trade, therefore, it has been to develop a 
consistent and effective international program for controlling 
the movement of strategic goods to the Soviet bloc. In the fall 
of 1948 the United States set about discussing with other 
nations how their respective national systems of control might 
be developed and coordinated. These organizational efforts were 
stimulated by a succession of legislative proposals in the United 
States to cut off foreign aid from nations trading with the Soviet 


9See Jacob Viner, Trade Relations between Free-Market and Controlled 
Economies (Geneva, League of Nations, 1943). 
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bloc.’ In January 1950 a Consultative Group Coordinating 
Committee (CG-COCOM ) organized itself in Paris, consisting 
of the key countries in the European Recovery Program. Later, 
Japan joined the group, largely because of its special interest 
in the China trade, and by early 1954 the organization com- 
prised fifteen member countries. 


These nations, though operating on the principle of unan- 
imity, nevertheless have managed to develop international lists 
defining implements of warfare, items of primary strategic im- 
portance, and products of secondary strategic importance. What 
is more, they have succeeded in developing detailed agreements 
regulating the export of these items to the Soviet bloc and 
Communist China. As time has gone on they have even managed 
to develop a considerable degree of cooperation among their 
licensing and enforcement officers in the apprehension of smug- 
glers. 


The development of agreements in this field has faced 
special difficulties. The nations concerned have had widely 
diverse economic and political interests in the maintenance of 
East-West trade. For some, notably the United States, the 
suppression of such trade would have presented no economic or 
political domestic difficulty; but for others, such as Denmark, 
domestic politics and economics combined to make the restric- 
tions on East-West trade an extremely painful affair. That an 
obscure and rather amorphous organization like CG-COCOM 
should have achieved such detailed and extensive agreements 
as it appears to have developed seems a rare organizational 


achievement. 
Global Trade Institutions 


Most of these trading institutions of the postwar world— 
the bilateral trade agreements, the OEEC trade liberalization 


10 As was later demonstrated, the threat to cut off aid was not a realistic 
sanction. Although the Battle Act since January 1952 has authorized and, in 
some circumstances, directed the President to cut off aid if necessary to 
restrict the export of strategic goods, he has never exercised the power. See 
“The Revision of Strategic Trade Controls,” Mutual Defense Assistance 
Control Act of 1951: Fifth Report to Congress (Washington, G.P.O., 1954) , 


Appendix C, p. 65. 
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program, the commodity agreements, and CG-COCOM—have 
been improvisations of a sort, created out of immediate need. 
Some of these institutions like the bilateral trade agreements 
“jes’ growed,” while others like EPU were the product of bril- 
liant invention in time of crisis. None of them, at the time of 
its creation, purported to provide a logical and enduring struc- 
ture for world trade. The only institutions which could make 
some shadow of a claim to providing an institutional and 
philosophical framework for world trade after World War II 
were the International Monetary Fund (IMF) and ITO, fol- 
lowed by GATT and its latter-day handmaiden, OTC. 


The basic principles on which ITO was drafted were the 
product of discussions among nations which go back a century 
or more. The immediate events which led to their negotiation 
date from our master lend-lease agreement concluded with the 
British in the early years of World War II. Another report in 
this series already has described how the United States and the 
United Kingdom, even before the counterattack in North Africa 
had been launched, pledged themselves to work toward the 
reduction of trade barriers in the postwar world, and how step- 
by-step this pledge led to the development of the elaborate and 
ambitious structure embodied in the ITO Charter.” 


ITO, of course, was intended to have much wider scope 
than the problem of tariffs. The nine chapters and 106 articles 
in its Charter dealt with the whole gamut of commercial policy, 
including tariffs, quantitative restrictions, subsidies, state trading, 
customs formalities, and the problem of harmful restrictive 
business practices; they set up standards and procedures limiting 
the negotiation of international commodity agreements; they 
referred to the objective of full employment; and they contained 
a code on the rights and obligations of governments in the treat- 
ment of foreign investments within their borders. In addition, 
the organizational provisions of the Charter created a system 
for the administration of the ITO Agreement and elaborated 


11 J. B. Condliffe, “International Trade and Economic Nationalism,” /nter- 
national Conciliation, No. 476 (December 1951), pp. 569-76. 
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procedures for the settlement of disputes under it. If it had ever 
come into being, ITO would have been a specialized agency of 
the United Nations, ranking on a par with IMF, the Inter- 
national Bank for Reconstruction and Development, and similar 


institutions. 


The ITO project was abandoned by the United States 
government in December 1950. The causes of its demise have 
been analyzed well enough in other quarters.’* However, it may 
be worth noting here that its passing was due in part to the 
fact that its very comprehensiveness invited lightning from all 
quarters of heaven. A document which committed the United 
States to continued negotiations with other co..tries for the 
gradual reduction of tariff barriers invited the -rath of the 
protectionists. Its recognition of the fact that nations might 
wish to negotiate commodity agreements among themselves 
invited the opposition of those who felt that recognition of that 
desire might imply recognition of the respectability of the agree- 
ments themselves. The allusion in the ITO Charter to harmful 
restrictive business practices, suggesting as it did an extension of 
our antitrust philosophy beyond the jurisdiction of the United 
States, incurred the opposition of some who deplored the 
application of that philosophy even within those jurisdictional 
limits and of others who regarded such a philosophical extension 
as visionary. Its codification of the obligations and rights of 
governments in their dealings with international investors, when 
negotiated in a group consisting of 48 capital-importing and 
five capital-exporting nations, inevitably left much to be desired 
in the eyes of prospective international investors. 


Yet this opposition might conceivably have been overcome 
by a determined Administration in the United States if ITO 
had been shaped to deal with problems of a more immediate 
character. In its conception ITO had been drafted primarily as 
a code to govern nations’ trading behavior in a “normal” world. 


12For an authoritative analysis, see William Diebold, Jr., “The End of 
the LT.O.,” Essays in International Finance, No. 16 (Princeton, October 


1952) . 
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Its basic assumption was that the structure of international 
trade and payments would be largely self-operative and self- 
regulating providing governmental intervention in the processes 
was reasonably restrained and major depressions were avoided. 
It assumed that the extraordinary trading problems following 
World War II were difficulties of a short-run character, which 
would take care of themselves in due course if individual nations 
did not resort to “beggar-my-neighbor” policies in coping with 
them.’* And it made no extensive provision for the conscious 
coordination by governments of their internal monetary and 
fiscal policies to combat excessive inflation or deflation. ITO, 
in brief, was not designed as a framework in which such 
emergency efforts as the OEEC trade liberalization program 
might readily be fitted, nor was it intended as a vehicle for 
the coordination of domestic policies by its member states. The 
relevance of its approach to the crisis conditions of 1948 and 
1949 was not easy to establish. “When the fox is being chased 
by the hounds,” as a current wag suggested, “long-run planning 
consists of deciding where next to jump.” 


One of the by-products of the ITO negotiations of 1947 
and 1948 had been the creation of the temporary, stop-gap 
entity—GATT. The circumstances of its creation are revealing 
of the temper of the times. While Europe in 1947 had a deep- 
seated desire to avoid a resumption of the trade wars of the 
‘ prior 30 years, it also entertained the most profound skepticism 
as to the solidity and permanence of United States affirmations 
in favor of lowering the world’s trade barriers. It seemed evident 
at the time that the latent support of other countries for the 
lowering of trade barriers would only be translated into binding 
commitments if the United States were prepared to provide an 
earnest of its intentions by reducing its tariffs substantially. 





13 This was also the ew implicit in the provisions of the Articles 
of Agreement of IMF, notably Art. XIV, and in the operating policies of 
the Fund’s Board. On 5 April 1948, for instance, the IMF Board decided to 
conserve its resources for use in the period following the European Recovery 
Program rather than to risk these resources in an effort to deal with 
Europe’s monetary crisis. See International Monetary Fund, Annual Report, 


(Washington, 1948), pp. 74-75. 
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Accordingly, while 53 nations were negotiating on the 
ITO provisions in Havana, nineteen “key” countries among 
them were simultaneously negotiating on tariff reductions at 
Geneva. It was GATT which emerged from the Geneva nego- 
tiations of 1947—-a trade agreement consisting of commitments 
by nineteen countries on 45,000 different tariff rates, appended 
to the series of general rules relating to the trade behavior of 
its signatories. By design, these general rules comprehended in 
substance the chapter of the nascent ITO Charter dealing with 
commercial policy. But these, in turn, were modeled after the 
principles which the United States had sought to promote 
through its reciprocal trade program of the prewar period. As 
far as the United States was concerned, GATT was an execu- 
tive trade agreement, negotiated by the President largely on the 
basis of the powers conferred on him by the Trade Agreements 
Act. As an executive agreement it required no Congressional 
approval. And since GATT’s Protocol of Provisional Application 
allowed members to retain any “existing legislation” inconsistent 
with the Agreement’s terms, no change was needed in the few 
United States statutes which were at variance with the Agree- 
ment. 

In the years from 1948 to 1951, as we shall presently see, 
GATT chalked up a series of solid accomplishments in the 
reduction of tariff barriers and in related fields. But few of 
these accomplishments tended to offset the predominant impres- 
sion that GATT’s work, like the substance of the ITO Charter 
before it, was barely relevant to the problems of the times. 
Within six months after GATT came into being, European 
economic recovery had moved to the front of the stage in a 
drama for which GATT’s talents were unfitted. With the out- 
break of the Korean conflict in 1950, the preoccupation of the 
world’s leading nations swung to securing an adequate supply 
of industrial raw materials from other nations, and again 
GATT seemed to make little contribution. Though its provisions 
included some undertakings regarding exports, the provisions 
were not firm enough to be of any great help to a have-not 
nation. Again, improvisation proved necessary. The international 


188 





allocation of a few key commodities was achieved through an 
International Materials Conference set up in Washington for 
the purpose, while bilateral trade agreements again took on 
importance as a means for determining the international share 
of all the other scarce commodities. 


Yet by this time some of the deep-seated implications of 
GATT’s existence began to be evident. In some respects, the 
importance of GATT began to be impressed on nations by its 
negative implications, that is, by the restraints which the Agree- 
ment imposed on nations’ freedom of action. Thus, OEEC 
countries found that they could not give consideration to the 
preferential reduction of tariffs among themselves without run- 
ning up against the cardinal rule of GATT that members must 
apply their tariffs on a non-discriminatory basis. In much the 
same way the countries giving consideration to the development 
of a European Coal and Steel Community discovered that 
unless they obtained the consent of the other GATT members, 
they could not develop preferential arrangements for their coal 
and steel trade without breaching their GATT undertakings. 


However, the growth in the international stature of GATT 
after 1950 developed much more from its growing positive role 
in world trade. Beginning at about this time, as the discussion 
below will show, various contracting parties began hesitantly to 
lay their unsettled trade complaints with other countries before 
the contracting parties and to obtain effective redress; this was 
an achievement quite without parallel in the checkered history 
of the world’s trade disputes. At about the same time, various 
GATT members began to show increasing responsiveness to the 
collective pressure of the group with respect to the modification 
of their balance-of-payment import restrictions. What is more, 
it began to become apparent that, however restraining GATT 
rules might appear to be, there were significant advantages for 
a nation in obtaining successfully a GATT waiver from those 
rules. For GATT provided an expeditious and effective means 
of setting the terms on which nations collectively might be pre- 
pared to waive the international trade undertakings of others. 
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In the years 1953 to 1955 the relevance of GATT’s role in 
world trade became even more evident. By this time, world 
trade had reverted more nearly to the conditions which the 
drafters of GATT had assumed when laying their plans. Material 
and currency shortages were no longer the dominant trade 
problems. European recovery was no longer the dominant 
economic problem. The main preoccupation of nations in inter- 
national trade once again was how to export goods. And with 
the relaxation of quantitative import restrictions, tariffs were 
coming back to the fore as the prime obstacle for such nations. 
At the same time, the familiar techniques of dumping and 
export subsidies were appearing again as the fighting devices of 
eager sellers. As a result, GATT’s rules were becoming more 
relevant to the problems confronting trading nations. 


But GATT could not go on forever masquerading in the 
garments of ITO. By 1952 protectionists in the United States 
and other countries had become fully aware of the implications 
of its existence. In the United Kingdom there were frequent 
demands in the Parliament, albeit from minority groups, for the 
withdrawal from GATT. Australia and New Zealand, never 
firmly wedded to the organization, also began to speak of 
withdrawing. In the United States, congressmen of protectionist 
sentiment, combining their forces with others who were more 
generally concerned with inhibiting the power of the Executive, 
introduced a stock amendment to every bill of consequence 
dealing with foreign trade. The amendment, which first 
appeared in the Trade Agreements Extension Act of 1951, 
provided: “The enactment of this Act shall not be construed 
to determine or indicate the approval or disapproval by the 
Congress of the Executive Agreement known as the General 
Agreement on Tariffs and Trade.” ** The seeming even-handed- 
ness of this declaration deceived no one; as far as the world 
was concerned, the position of GATT was in jeopardy. 


With the change of Administrations in the United States 
in 1953, GATT was precipitated into a period of even greater 


~ 14 Sec. 10. 
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uncertainty. President Eisenhower sponsored the creation of a 
joint Executive-Congressional Commission on Foreign Economic 
Policy which was to review the trade and other foreign economic 
policies of the United States. In January 1954 the Commission, 
headed by Clarence B. Randall, submitted its report to the 
President and the Congress.’® 


The recommendations pertaining to GATT did little to 
fortify its position. To be sure, “multilateral techniques of nego- 
tiation, such as those developed under the General Agreement 
on Tariffs and Trade,” received the Commission’s endorse- 
ment.’® Yet pronounced reservations appeared to exist as far as 
“the organizational provisions” of GATT were concerned. On 
the latter subject, the Commission said: 


The organizational provisions of the General Agreement on 
Tariffs and Trade should be renegotiated with a view to confining 
the functions of the contracting parties to sponsoring multi- 
lateral trade negotiations, recommending broad trade policies for 
individual consideration by the legislative or other appropriate 
authorities in the various countries, and providing a forum for 
consultation regarding trade disputes. The organizational provi- 


sions renegotiated in accordance with this recommendation should 
be submitted to the Congress for approval either as a treaty or 


by joint resolution.'* 


Nevertheless, despite the doubtful overtones of the Com- 
mission’s recommendation, the President did not hesitate to 
announce two months later as regards GATT: 


I shall act promptly upon this [the Commission’s] recom- 
mendation. At the same time, I shall suggest to other contracting 
parties revisions of the substantive provisions of the Agreement to 
provide a simpler, stronger instrument contributing more effectively 
to the development of a workable system of world trade... .?* 


15 Commission on Foreign Economic Policy, Report to the President and 
the Congress, (Washington, G.P.O., 1954). 
16 Ihid., p. 50. 


17 [bid., p. 49. 
18 “Recommendations Concerning U.S. Foreign Economic Policy,” Depart- 


ment of State Bulletin, Vol. XXX, No. 773 (April 19, 1954), p. 604. 
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Against this ambiguous background, United States repre- 
sentatives joined those of other countries at Geneva in the fall 
of 1954 to renegotiate the substantive and organizational provi- 
sions of GATT. The notable United States delegation to this 
session included no fewer than four members of the President’s 
Commission on Foreign Economic Policy. 


The agreements which emerged from these sessions dis- 
persed a variety of doubts. With the issues sharply drawn, 
responsible governmental representatives familiar with the needs 
of their respective countries were agreed on two main proposi- 
tions: they were anxious that the substantive provisions of 
GATT—the rules on tariffs, quantitative restrictions, customs 
formalities, and so on—should continue in effect with only minor 
alterations; they also felt that the “organizational” provisions of 
GATT should be strengthened. 

To achieve this latter purpose, OTC was proposed, with 
membership composed of GATT signatories. The functions of 
OTC, for the most part, would be those which hitherto have 
been conducted collectively by GATT’s contracting parties. That 
is to say, the Organization would sponsor negotiations on tariffs 
and other trade matters, conduct studies, circulate petitions, and 
settle disputes. In the settlement of disputes, the Organization 
would develop interpretations of GATT as the contracting 
parties collectively hitherto have done, and would recommend 
corrective action or authorize retaliatory measures on the part 
of the complainant, a matter on which more will be said below. 
Finally, the Organization would take over from the contracting 
parties the function of passing upon applications for waivers 
from the provisions of GATT submitted from time to time by 
member countries. 


At first blush, the creation of OTC would seem to leave 
things very much as they were, with the Organization simply 
functioning for GATT’s contracting parties. This would not be 
far from a valid conclusion were it not for a few significant 
facts. First, although the Organization would be prevented by 
its terms from extending any of its powers, nevertheless its 
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effectiveness in initiating new trade proposals to the governments 
of the world as the need seemed evident would be considerably 
increased. In addition, the ratification of OTC by the world’s 
parliaments would establish once and for all the fact that GATT 
was here to stay; the process of harassment at the flanks, con- 
tinuously in evidence among legislators, would lose some of its 
force. 


This does not mean that ratification of OTC would curb 
the powers of the United States Congress to adopt legislation 
in conflict with GATT’s terms. GATT still would remain no 
more than an executive agreement; and the right of Congress 
by statute to compel the executive to act in ways contrary to 
such an agreement is clear beyond question. But it does mean 
as a practical matter that GATT’s provisions would have more 
stature in subsequent Congressional deliberation. It is these 
implications which create a legislative issue of the first impor- 
tance in the United States and other countries. 





GATT in Operation 


} ATT, AS WAS OBSERVED EARLIER, IS NOT ONLY AN 


agreement but an organization as well. Prior to 
the 1955 revision of the instrument, however, it would have 
been difficult to detect the organizational elements of the Agree- 
ment from a reading of the text. Wherever it was necessary 
in the document to refer to some collective action of the 
signatories, the entity taking the decision was referred to as the 
“CONTRACTING PARTIES,” rather than by some organi- 
zational title; only the device of the upper case distinguished 
these references to the signatory nations from others in the 
document where collective action was not called for. 


However, provision was made in the Agreement for periodic 
meetings of its signatories. These sessions were the organizational 
backbone of the structure. Here complaints were heard, inter- 
pretations of the Agreement reached, waivers considered, and 
supplementary protocols of various kinds negotiated. In 
accordance with the provisions of GATT, the voting rule was 
one-country one-vote and most of these collective decisions 
were reached by specified majorities rather than by the rule 
of unanimity. 

Structure 


Yet structurally the GATT organization was not adequate. 
Since a secretariat was not provided for, one had to be brought 
into being by improvisation. The body which had sponsored 
the ITO negotiations—the Interim Commission for the Inter- 
national Trade Organization—loaned its funds and its secre- 
tariat to GATT’s contracting parties. When this arrangement 
was terminated in 1952 by the liquidation of the Interim Com- 
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mission, its secretariat technically became a part of the United 
Nations Secretariat on loan to the GATT contracting parties. 


GATT lacked not only a secretariat to which it could 
claim ownership but also a permanent governing body. Unlike 
IMF, for instance, GATT did not ‘have the benefit of a group 
of full-time governmental representatives, devoted to considering 
the day-to-day problems developing out of the operation of the 
Agreement. Nevertheless, it filled this lacuna to some extent by 
the evolutionary development of various devices. 


In part, these devices consisted of intersessional working 
groups, constituted for specified purposes at the regular annual 
sessions of the signatories and charged with reporting to the 
regular sessions on the product of their intersessional labors. 
This technique was used with increasing frequency as the years 
went on. 


In part, too, intersessional continuity was provided by an 
Ad Hoc Committee on Agenda and Intersessional Business. 
Originally created in 1951 over considerable opposition, the 
Ad Hoc Committee by 1955 had become a fairly fixed feature 
of the GATT machinery. Its practice was to meet once or twice 
a year between sessions, organize the agenda of regular meetings, 
decide uncontentious procedural’ issues, and generally lubricate 
the proceedings of the regular sessions. Its meetings also provided 
the occasion for an informal feeling out of national positions on 
major issues. 

There was also a good deal of pre-sessional consultation 
among member nations of GATT of an even less formal kind. 
Before each session it was the practice of the United States, for 
example, to consult fairly extensively with each of the major 
nations in GATT with respect to the principal agenda items of 
each forthcoming meeting. After a time the British Common- 
wealth nations also took to discussing GATT business at Com- 
monwealth Ministers’ meetings. GATT business too found its 
way fairly regularly onto the agenda of OEEC and into informal 
group meetings organized under OEEC auspices. The problems 
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arising out of GATT, therefore, were subject to considerable 
international development and discussion in the long periods 
between regular meetings. 


These makeshift arrangements under the proposed OTC 
would be superseded by a permanent organization. The “CON- 
TRACTING PARTIES” would disappear, to be replaced by 
an organization empowered to act in their stead. The decisions 
of the Organization would normally be taken by its Assembly, 
consisting of all the GATT members. But the Assembly by a 
two-thirds vote could delegate any of its decision-making powers 
to a seventeen-nation Executive Committee. This Committee, it 
should be.noted, would be so constituted that the United States 
and the United Kingdom would be permanently represented on 
it. The Organization would establish its own secretariat, would 
“have legal personality and status in its members’ territories, and 
could become a specialized agency of the United Nations. In 
short, with the creation of OTC, a permanent structure for 
international cooperation in trade matters would come into 


being. 
Tariff Negotiations Under GATT 


The early orientation of GATT created an indelible link 
in the public mind between tariff negotiations and the Agree- 
ment; indeed, there was chronic public over-emphasis on this 
aspect of GATT’s work. Yet an appraisal of these negotiations 
is an indispensible part of any review of the Agreement as a 


whole. 


Between 1947 and 1955, four full-scale tariff negotiating 
sessions were conducted under the aegis of GATT. The 1947 
session in Geneva was followed by a second such session at 
Annecy in 1949, on the occasion of the admission of nine new 
members; a third occurred at Torquay in the winter of 1950-51, 
as four more nations underwent their GATT baptism; and a 
fourth session took place at Geneva in the spring of 1955, to 
provide Japan with the opportunity to negotiate its way into 
GATT. A fifth is now scheduled for the spring of 1956. 
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These tariff negotiating sessions have been extraordinarily 
complex operations. Except for the 1955 session, each negotia- 
tion has run about half a year, encompassed more than a score 
of participating countries, and literally involved hundreds of 
negotiations between pairs of countries. 


Pre-sessional preparations have been quite extensive. Before 
convening such a session, it has been the practice of the con- 
tracting parties to develop a set of detailed ground rules, 
covering the scope, methods, timetable, and form of agreement 
of the proposed negotiations. The ground rules and model pro- 
tocols adopted prior to the Torquay negotiating session, for 
instance, ran to sixteen closely printed pages. 


The negotiating sessions themselves have been conducted 
by a steering committee of representative nations, which sched- 
uled the many interlocking negotiations in some consistent 
pattern and settled procedural issues as they arose. But the 
functions of the steering committee in these sessions has extended 
beyond those in its formal terms of references. The committee 
has acted as the embodied mouthpiece of the member nations 
in goading, cajoling, and admonishing laggard nations to move 
forward with the business of serious tariff negotiations. There 
have been times when it has refused to agree to nations’ parti- 
cipating in negotiations because their tariff rates had been 
padded; other times when it has insisted that nations negotiating 
with the United States also should negotiate with one another; 
still others, when it has effectively objected to obvious pro- 
crastination and obstruction on the part of individual nations 
which were attempting to hold down the negotiations’ scope. 


The initial stage of these negotiations has consisted of bar- 
gaining between pairs of countries with respect to the products 
in which each was a principal supplier to the other. However, 
the results of these negotiating sessions, although based upon 
a succession of bilateral negotiations, in the end have been 
incorporated in documents with multilateral application. For 
example, although the United States agreement to reduce its 
bicycle tariff may have been worked out mainly in negotiations 
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with the United Kingdom, because the latter was this nation’s 
main bicycle supplier, the resultant undertaking has been ex- 
tended to every GATT signatory nation, each in its own right.” 
Each has had the right to protest an infringement of the con- 
cession just as if it had been a member of the initial negotiation. 
The agreements embodying these tariff concessions have in effect 
constituted an integral part of GATT. 


This pattern of tariff negotiations superseded the bilateral 
tariff agreements developed by the United States and other 
nations before World War II and tended to meet some of 
the problems that had encumbered such bilateral tariff nego- 
tiations in the past. Nations in the Imperial Preference system 
negotiating with the United States, when assembled under one 
roof, could no longer take easy refuge behind the claim that 
negotiation on a particular tariff was impossible because they 
were committed to other members of the system and such mem- 
bers were not at hand to be consulted. Moreover, this pattern 
reduced the compulsion on the part of negotiators to break 
down their tariff groups into narrow subgroups, as they had so 


frequently done in bilateral agreements in order to reserve 
appropriate bargaining power for the negotiations that were 
expected to follow with other nations. 


The pressure to make such breakdowns in bilateral nego- 
tiations had come about in this way: Let us suppose that the 
United States, in a negotiation with France, was asked by the 
latter to reduce its tariff on pocket knives. If the United States 
were to accede to the request and reduce the tariff on such 
knives, the benefit of the reduction under our principle of un- 
conditional most-favored-nation treatment would automatically 
extend to all pocket knives, whether from France, Sweden, the 
United Kingdom, or any other source. Therefore, to reserve 
bargaining power for later negotiations with these other coun- 
tries, the United States negotiators often had felt obliged to 
find some distinguishing trait of French knives—a price category, 


19 This tariff concession has recently been modified by action of the 
President. See below, p. 217. 
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perhaps, or a distinguishing material in blade or handle—in 
order to grant a tariff concession of primary importance to 
knives of a distinctive French type. As a result, the United States 
tariff—complex enough before the process—had become more 
complex still. . 


Simultaneous negotiation among large groups of countries 
offered a solution not only to technical problems of this sort but 
also to more fundamental difficulties of tariff negotiation. The 
assembly of 30 nations at one site, for instance, offered the 
possibility of concluding as many agreements as the number of 
pairs represented—theoretically 435 pairs. It stimulated some 
nations, which otherwise would not have summoned the initia- 
tive, to find a basis for agreement with one another. And it 
stimulated many others, fearful of being excluded from the 
benefits of GATT, into finding a way of overcoming the objec- 
tions of domestic groups to tariff reductions. 


The extent of GATT’s tariff negotiations can be measured 
in various ways. Cumulatively, these measures tend to convey 
an over-all impression of extensive tariff reductions among the 
participating nations. At Geneva, 123 pairs of nations completed 
negotiations; the comparable number at Annecy was 147, and 
was the same at Torquay. The Geneva schedules contained 
commitments on 45,000 tariff rates; those negotiated at Annecy 
covered 5,000 rates; and those at Torquay involved 8,700 rates. 
All told, tariff rates applicable to perhaps 60 per cent of the 
world’s trade were made the subject of GATT tariff commit- 
ments. 

Yet there is no adequate way of gauging the economic 
effects of the reductions involved in these tariff concessions. The 
closest approximation to a quantitative measure is provided by 
United States statistics on the extent of the change in United 
States tariff levels. These suggest that the United States tarifi 
level of 1945 was reduced one third by the negotiations under- 
taken in the succeeding six years.” The rates of other major 


20 United States tariffs of 1945, pre-GATT, if applied to 1952 dutiable 
imports, would have amounted to 17.9 per cent of those imports. The 1953 
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nations would very likely show reductions of the same order of 
magnitude, perhaps a little less. 


A great deal more appears to have been achieved at Geneva 
in meaningful tariff reductions than was accomplished in the 
two succeeding sessions. There were various technical reasons 
for this. At Annecy, for example, the terms of reference of the 
tariff session were such as largely to exclude additional bar- 
gaining between the member governments which had previously 
negotiated at Geneva; instead, the negotiations were confined 
to bargaining between the Geneva members, on the one hand, 
and a group of newcomer countries on the other. 


There were other factors at play, as well, which made the 
Geneva negotiations more productive. At Geneva, for example, 
the United States undoubtedly made a maximum effort to pro- 
vide leadership in the new trade program by offering substantial 
and widespread reductions in its tariff. And for other coun- 
tries negotiating in Geneva the day seemed remote when their 
tariff reductions would lead to increased imports; other import 
barriers, which took the form of quotas and exchange licensing 
requirements, then seemed a permanent fixture in world trade. 
However, a year later at Annecy, the postwar tide of protec- 
tionist pressure on the United States Administration was already 
beginning to make itself felt. In other parts of the world some 
progress had been made in the reduction of quantitative re- 
strictions, especially in intra-European trade, and there was 
reluctance, therefore, to remove tariffs—the major remaining 
barrier to imports. ‘Thus a new caution was apparent among 
negotiating nations. By 1950, at Torquay, even the most nig- 
gardly tariff cuts were the subject of hard negotiation. Indeed, 
at Torquay'the United States was unable to conclude any kind 
of agreement with the United Kingdom and other principal 
Commonwealth countries, while the results of its negotiations 
with France and some other major trading nations were pain- 


rates, post-GATT, when applied to the same imports, would have amounted 
to 12.2 per cent. U. S. Tariff Commission, Effect of Trade Agreement Con- 
cessions on United States Tariff Levels Based on Imports in 1952 (Washing- 


ton, September 1953) . 
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fully thin. In short, as the period of wartime collaboration 
receded into the past and as the relaxation of other trade 
barriers elevated the tariff to a more critical position as an 
effective barrier to imports, the economic reluctance or political 
inability of other nations to reduce their tariffs correspondingly 
grew. 


GATT’s accomplishments with respect to tariffs were not 
confined to the negotiations on individual rates, however. At 
least as important was the prolonged stability which GATT 
introduced with respect to the rates subject to the Agreement. 
The tariff bargains struck at Geneva would have been close to 
meaningless unless they remained firm at least for some stated 
period of time. Accordingly, the contracting parties agreed at 
Geneva that, except in emergency cases, the concessions would 
be bound until January 1951. Later, the life of the Geneva 
concessions and those concluded at Annecy and Torquay was 
extended to 1954, still later to June 1955, and finally to January 
1958. In effect, stability was virtually assured for over 50,000 
tariff rates. The restraining effects of these commitments on 
national behavior has been a tangible factor in the world’s post- 
war trade relations. 

Balance-of-Payment Restrictions 


It was observed earlier that GATT’s work in the late 1940's 
and early 1950’s seemed to have little bearing on the paramount 
trade problem of that period, that is, on the maintenance of 
balance-of-payment import restrictions by nations which were 
short of foreign currencies. While GATT’s basic rule prohibited 
quantitative restrictions, the rule was qualified by a major ex- 
ception in favor of nations with so-called balance-of-payment 
difficulties. In its pre-1955 version, the exception was lengthy, 
complex, and turgid. But it simmered down to the provision 
that nations with low monetary reserves could do very much as 
they liked in the rationing of their scarce exchange. The only 


21 The principal threat to such stability has come from the so-called 
escape clause of GATT, included at the insistence of the United States and 
occasionally resorted to by this country. See Commission on Foreign Economic 
Policy, Staff Papers, (Washington, G.P.O., February 1954) pp. 287-93. 
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obligation of such nations was to relax import restrictions as 
their position improved, to consult about the measures on re- 
quest, and to avoid “unnecessary damage to the commercial or 
economic interests of any other contracting party.” ”* 


This seeming weakness of GATT’s provisions, however, did 
not represent a complete default in the field on the part of global 
organizations. For IMF was already in the position of exercising 
some jurisdiction in this field and could apparently extend its 
jurisdiction much further under the terms of its Articles as soon 
as it was prepared to say that the postwar transitional period 
had ended. 


Nor was GATT’s performance with respect to balance-of- 
payment restrictions, for all the weakness of its rules, altogether 
empty or lacking in promise. For one thing, GATT did provide 
for periodic consultations on the part of members using balance- 
of-payment restrictions. And while international consultations 
alone are scarcely calculated to goad a reluctant nation to an 
action it would otherwise like to avoid, these consultations some- 
times proved useful in tipping the scales within governments in 
favor of the forces which were anxious to relax these restrictions. 
Thus, the South African government attributed the relaxation 
of its balance-of-payment restrictions to the insistence of GATT 
members. The Belgian, Dutch, and the West German govern- 
ments respectively relaxed their balance-of-payment restrictions 
as the aftermath of extensive GATT consultations. The Cana- 
dian and United Kingdom governments evidenced a sensitivity 
to GATT pressure which may have figured in their decisions, 
respectively, to eliminate and to relax their existing restrictions. 


Yet the member countries of GATT have not attempted 
to duplicate OEEC’s incipient work in the coordination of 
domestic policies bearing on international trade. They have been 
inhibited from making efforts in this direction by at least three 
factors: by the relative infrequency of their sessions, which made 
impractical any profound inquiries into the domestic affairs of 


22 Art. XII, para. 3(c). 
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other nations; by the fact that they had no offer of financial 
credits to use as a carrot or stick on any errant nation; and by 
the provisions of GATT itself, which expressly recognized the 
right of its signatories to maintain domestic policies associated 
with full employment or economic development, even if the 
effect of such policies were to drain the country’s monetary 
reserves and compel the use of quantitative import restrictions.” 


The 1955 revisions of GATT do not significantly alter the 
Organization’s approach to the handling of balance-of-payment 
problems. Consultation procedures have been placed on a some- 
what firmer footing and countries harboring a grievance on the 
extent of others’ restrictions will now have a slightly stronger 
basis for pressing their claims. Moreover, some subtle changes 
in wording suggest that relevant internal policies may come in 
for closer scrutiny than heretofore. But basically, as far as the 
language of GATT’s provisions go, the approach will still fall 
somewhat short of OEEC’s aggressive and particularistic efforts 
to reduce balance-of-payment import restrictions. 


The Settlement of Disputes 


Of the many ways in which GATT has made its existence 
felt, perhaps the most fundamental has been in its impact on the 
avoidance and the settlement of trade disputes among nations. 
Partly, this influence has been brought to bear through the 
processes by which GATT deals with violations. Partly, too, this 
influence has been exerted by the fact that the periodic meet- 
ings of GATT offer to complainant nations an effective setting 
in which to air their grievances against transgressing mem- 
bers. In practice, this latter factor has been at least as important 
in encouraging nations to conform to GATT provisions as the 
fear of being exposed to the sanctions specifically provided for 
in the Agreement. 


23 GATT, Article XII, para. 3(b). For the complete text of the Agreement 
both in the pre-1955 version and with its proposed amendments, see General 
4greement on Tariffs and Trade: Present Rules and Proposed Revisions, 
(Washington, G.P.O., March 1955) . 
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Because of GATT’s existence, a fairly effective cadre of 
officials and ministers has developed in many governments. 
These officials and ministers have fallen into the practice of 
testing each prospective trade restriction against GATT’s provi- 
sions. And there have commonly been efforts in major govern- 
ments either to tailor such restrictions to GATT’s limits of toler- 
ance or to mitigate any violation of GATT if it could not be 
prevented altogether. 


Nevertheless, GATT’s influence on national behavior should 
not be overstated. The efforts of officials and ministers to ensure 
adherence of their respective governments to GATT’s provisions 
have not met with uniform success. A great deal has depended 
on the balance of political forces within a nation for and against 
any proposed national measure of restriction. The existence 
of GATT’s rules could tip the scales when they were evenly 
balanced, but they could not reverse a national decision on 
which there was little internal division. Yet even in these cases 
—when a nation was determined to act in a manner which 
other countries might regard as against their interests—the pro- 


cess of justifying its proposed action to GATT members and 
obtaining their consent has commonly had the effect of modify- 
ing the proposal and reducing the frictions which might other- 
wise have developed. 


Of course many actual or prospective violations of GATT 
have never had to come before the contracting parties for dis- 
cussion or adjudication. An impressive number of complaints 
have been resolved simply by bilateral consultation. The United 
States, for instance, commonly obtained redress by these means. 
Typical of such cases was one involving a British requirement 
banning the manufacture of pure Virginia tobacco cigarettes and 
requiring the admixture of smal! amounts of oriental tobacco; 
United States protests, based on the provisions of GATT, secured 
the repeal of the requirement. In another case, several large 
potato shipments from the United States were embargoed by 
a foreign country in violation of GATT, and again bilateral 
discussions produced results. Still other situations which were 


204 





eased through bilateral representations on the basis of GATT 
provisions included the discriminatory buying of apples by an- 
other government, the discriminatory pricing of United States 
cigarettes by a government tobacco monopoly, and the dis- 
criminatory taxing of United States tobacco, foodstuffs, news- 
papers, and cosmetics. 


There have been numerous instances, however, in which 
bilateral discussions have made no progress at all and com- 
plainant countries have had to bring their problems to the con- 
tracting parties. In such cases the member countries collectively 
have had to consider the question of GATT’s “enforcement.” 


It is perhaps misleading to speak in terms of “enforcing” 
any rule of GATT. As with other international agreements, 
GATT’s provisions cannot be enforced on any nation which 
is unwilling to abide by them. ‘The process closest to “enforce- 
ment” appears in a provision which recognizes, in effect, that 
one contracting party can acquire a justifiable grievance against 
another, not alone on the basis of a breach of contract but also 
on the basis of general equity. That is to say, a contracting 
party may feel that the benefits it is entitled to receive under 
the Agreement are being impaired either by another’s violation 
of the Agreement’s terms or by the “application . . . of any 
measure, whether or not it conflicts with the provisions of this 
Agreement.”** Whatever the case, whether based on an express 
contract violation or an impairment of equity, this article pre- 
scribes a procedure by which the parties in dispute first attempt 
to settle their differences bilaterally. That failing, the dispute is 
laid before the assembled signatories. These latter may “recom- 
mend” or “rule.” 


If a nation persists in violating the clear terms of GATT 
or otherwise negates the benefits designed to accrue to the other 
parties despite the contracting parties’ collective recommenda- 
tion, the process that follows is not enforcement of the Agree- 
ment so much as its subversion; the recourse of a nation 


24 GATT, Art. XXIII, para. 1. 





aggrieved by another’s violation is to unwind the Agreement 
further by securing permission to retaliate. 


Because the retaliatory course is often nugatory and self- 
defeating, the member countries have typically followed the 
more constructive course of indicating to the disputants the 
action which would best resolve the dispute. In most cases, it has 
not been difficult for the offending country to comply with the 
member countries’ recommendations; a change in an admini- 
strative practice or in the terms of an executive order has been 
enough to eliminate the offending action and assure compliance. 
But there have been instances in which compliance could not 
be secured unless the executive arm of the government could 
persuade its legislature to alter a statute. It has been something 
of a tribute to GATT’s strength that both the Belgian and 
United Kingdom governments at different times went through 
the process of altering existing legislation to comply with a 
GATT recommendation. 


In other cases, however, the executive’s efforts to obtain 
compliance with GATT by legislative action have been un- 
availing. The United States Administration had no success in 
persuading the Congress to eliminate the legislation requiring 
import restrictions on dairy products which were in violation of 
GATT; to be sure, the President did succeed eventually in 
preventing the renewal of the objectionable legislation but only 
by agreeing to impose virtually the same restrictions under other 
authority. Similarly, the Brazilian Executive seems powerless to 
persuade his Congress to remove a variety of discriminatory 
internal taxes which have been the subject of complaint for 
over six years. 


Nevertheless, GATT’s successes in the settlement of dis- 
putes have been more conspicuous than its failures and, as this 
has become apparent, the function of settling disputes has 
grown in importance. Moreover, as the contracting parties have 
gained experience with the settlement of disputes, their facility 
in handling such problems has increased. Until the seventh 
session in 1953, disputes were typically threshed out in so-called 
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working parties, composed of the disputants themselves and a 
cross-section of disinterested neutrals. The procedure in the 
working parties consisted, in effect, of finding an agreed state- 
ment of the facts, and—if possible—an agreed statement of the 
application of the relevant GATT provisions to those facts. 
Finally a draft set of recommendations was developed. When 
the drafting process was completed, the report was submitted 
to the contracting parties for their approval and adoption. 
Essentially the process appeared to be one of education and 
conciliation. 

This was the technique used in exploring one of the first 
significant cases adjudicated by the members of GATT, a 
complaint by Chile against Australia’s subsidy on ammonium 
sulphate.” The handling of this case presaged, in tone and 
approach, that of the many others which were to follow. Chile’s 
complaint turned on the fact that Australia was subsidizing the 
use of ammonium sulphate, an artificial fertilizer which com- 
peted with the natural Chilean product, ammonium nitrate; 
this, according to Chile, was discriminatory treatment which 
nullified benefits to which Chile felt it was entitled under GATT. 
The member countries ruled that Australia could with propriety 
subsidize the use of one product without subsidizing the other; 
yet that the effect of such a subsidy did deprive Chile of the 
advantage of a tariff concession on ammonium nitrate. The 
member countries therefore recommended that Australia remove 
the competitive inequality created by its one-sided subsidy, and 
shortly thereafter Australia complied. 


By the seventh session, both the number of complaints and 
the contracting parties’ self-assurance in the handling of com- 
plaints had developed sufficiently to lead to a significant change 
in procedure. At this session a “panel on complaints” was set 
up, the membership of which did not include the disputants. 
This panel operated frankly in a quasi-judicial manner; it heard 
the disputants fully, but it deliberated the case and drafted its 
report in camera. To be sure, there were certain major de- 


95 See GATT, Basic Instruments and Selected Documents, Vol, I1 (Geneva, 
May 1952), pp. 188-96. 
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partures from the judicial approach. For one thing, the panel 
allowed the disputants to see and to comment on its report while 
it was still in draft. There was also a good deal of informal 
consultation with the disputants to find common ground that 
both might be able to accept. But in the end, the report which 
went to GATT member countries for their adoption was one 
for which only the panel claimed responsibility. 


This process expedited matters enormously. In only a few 
weeks at the seventh session, the panel was able to dispose of 
four difficult and complex complaints. One involved a dispute 
between Norway and the Federal Republic of Germany, the 
origins of which went back to the early 1920’s. The dispute 
arose out of the fact that the Republic had been charging higher 
duties and imposing stricter import requirements on a variety of 
sardine imported from Norway than on another variety imported 
from Portugal. The question raised was whether the two different 
varieties were “like products” within GATT’s meaning, hence 
whether they were entitled to the same tariff and quota treat- 
ment in the Republic’s import regulations. The member coun- 
tries, in a typical GATT decision, concluded that, in order to 
dispose of the Norwegian complaint, they did not have to decide 
whether the two products were “like products”; and that the 
Republic should “consider ways and means to remove the com- 
petitive inequality” between the two varieties in order not to 
impair its tariff concessions negotiated with Norway.”* The Re- 
public complied by removing the discrimination. 


This same panel dealt successfully with a complaint by 
Denmark and Norway asserting that Belgium’s system of internal 
taxation on certain imports, allegedly designed to offset the 
differences in family allowance taxes in different countries of 
origin, was actually being operated in a manner which dis- 
criminated against the complainants. GATT members sustained 
the complaint*®’ and, not long after, the discrimination was 
eliminated. 


26GATT, Basic Instruments and Selected Documents: First Supplement 
(Geneva, March 1953), pp. 30-31, 53-59. 
27 Ibid., pp. 59-62. 
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The panel’s other cases both concerned Greece. One of 
them, involving Greece’s imposition of an ambiguous restriction 
—an import tax which might have been ah exchange tax— 
was referred to IMF so that the nature of the action might be 
clarified.** The other involved some drastic tariff increases which 
Greece had imposed by calculating her tariff levies in artifi- 
cially-valued drachmas; Greece agreed that the device violated 
GATT” and later withdrew the action. 


The complaints of the seventh session were typical of those 
which arose in the eighth and ninth sessions. Indeed the agenda 
of the ninth session carried seventeen different complaints, many 
of which were satisfactorily resolved during the meeting.*® And 
by the end of that session, the adjudication of trade disputes 
had been elevated to the position of one of GATT’s most sig- 
nificant accomplishments. 


Consideration of Waivers 


In addition to the settlement of disputes, the effective ad- 
ministration of GATT has depended on the member countries’ 
handling of the occasional requests of individual members for 
waivers from the instrument’s provisions. Article XXV of GATT 
states that “in exceptional circumstances not elsewhere provided 
for in this Agreement, the CONTRACTING PARTIES may 
waive an obligation imposed upon a contracting party by this 
Agreement... ,’”*' but two thirds of those voting and, in any 
event, one half of all member nations must approve. There have 
been one or two occasions each year in which the member coun- 
tries have been called on to exercise this power. The United 
States, for example, wished to give its Pacific Trust Territories 
preferential access to the United States market; Italy wished to 
continue a similar right with regard to Libya; six nations in 


28 Ibid., pp. 48-51. 

29 Ibid., pp. 51-53. 

30 Department of State Bulletin, Vol. XXXII, No. 821 (March 21, 1955), 
p. 495-98. 

31 Para. 5(a). If OTC comes into being, this provision will appear as 
Article 13 of the OTC Agreement. 
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Western Europe developed a European Coal and Steel Com- 
munity, involving incidental discrimination against outsider na- 
tions; and so on. 


The European Coal and Steel Community waiver serves to 
illustrate the GATT approach to problems of this sort. When 
the proposals for the Community were first put forward by 
France’s Foreign Minister, Robert Schuman, in May 1950, they 
struck a responsive chord in most of the capitals of the free 
world. In its final form, as was observed earlier, it called for 
a genuine integration of the coal and steel economies of its 
participants. But as the outsiders, notably the United Kingdom 
and the Scandinavian countries, began to contemplate the com- 
mercial disadvantages which might arise from the arrangement 
—disadvantages in loss of markets and loss of supplies—these 
disadvantages began to loom much larger than the obvious 
political advantage of contributing to an easing of tensions be- 
tween France and Germany or the diffused economic advan- 
tages of creating a stronger and more vigorous neighbor and 
customer out of the six countries in the Community. 


In this atmosphere, the six countries of the Community 
approached the GATT signatories, asking that they be relieved 
of GATT commitments against discrimination so that they could 
abolish their tariffs and other trade restrictions on coal and steel 
vis-a-vis one another but not as regards outside countries. The 
disposition of the six applicants was to ask for the broadest 
freedom from GATT’s rules to act on coal and steel matters. 
The disposition of the United Kingdom and Scandinavia was 
to grant so little freedom to the applicants that the European 
Coal and Steel Community could not have operated without 
constantly submitting its major actions to GATT’s members for 
ratification. A middle ground was found largely on the initiative 
of Canada and the United States. A waiver was drafted which, 
in effect, imposed on the Community, consisting of the separate 
territories of its member states, the same obligations as if the 
Community were a single contracting party to GATT, and it 
obligated the six countries to lower the general level of their 
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existing import barriers applicable to outsiders’ coal and steel.** 
The reluctance of the United Kingdom and the Scandinavians 
gradually gave way to acquiescence, and the waiver was even- 
tually adopted without any important dissent.™ 


Perhaps the oddest exercise by the contracting parties of 
their power to waive the obligations of a country was their action 
relieving the United States and Czechoslovakia of all of the 
rights and obligations they had previously assumed to one an- 
other under GATT. On renewing the United States Trade 
Agreements Act in 1951, the Congress had directed the President 
“as soon as practicable” to withhold the benefit of all tariff con- 
cessions negotiated under the Act from the goods of Soviet bloc 
countries. This presented a formidable problem for the United 
States with respect to Czechoslovakia, since the latter was a 
member of GATT.* In the fall of 1952, therefore, the United 
States asked the contracting parties to agree to a dissolution of 
the commitments between itself and Czechoslovakia. The con- 
tracting parties complied; but they did so without purporting to 
judge the merits of the United States’ request. In a “general 
declaration,” they said in effect that the extreme incompatibility 
between the two nations simply made it impossible for them to 
be bound to respect their obligations to one another; and thus 
the contract was broken.” 


Other Work of GATT 


The nine regular sessions of GATT from 1948 to 1955 
afforded the contracting parties the opportunity to raise any 
trade problem, whatever its relevance to the Agreement’s terms, 


82 See GATT, Basic Instruments and Selected Documents: First Supple- 
ment, op. cit., pp. 17-22, 85-93. 

33 Contrast this outcome with the unsuccessful efforts of Belgium, Luxem- 
bourg, and the Netherlands in the early 1930's to secure the United King- 
dom’s agreement to waive its most-favored-nation rights in order that the 
Ouchy agreement might be consummated. See United Nations Department of 
Economic Affairs, Customs Unions (New York, 1947), pp. 55-56. 

%4 The Communist coup in Czechoslovakia came early in 1948, shortly 
after GATT had been concluded, with Czechoslovakia as a participant. 

85 See GATT, Basic Instruments and Selected Documents, Vol. II, op. cit., 
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on which they felt collective action might be appropriate. At 
times, therefore, the member countries have sponsored various 
exercises, not strictly required by the Agreement’s provisions, 
which might contribute to easing the flow of international trade. 


Perhaps the most useful work done by the contracting 
parties has been in the jungle known as “customs formalities.” 
Over the years, most nations have built into their customs pro- 
cedures various devices other than tariffs and import licenses by 
which to trap the unwary importer. In many cases these devices 
were originally justified on unexceptionable grounds: to prevent 
fraud in the collection of tariff revenues; to enforce food and 
drug laws; to prevent the spread of horticultural diseases and 
insect pests; and so on. But such measures have lent themselves 
so readily to the aim of excluding foreign goods for the sake of 
protection that few customs services in the world have been able 
adequately to resist the pressures toward their perversion. 


GATT itself deals with this overwhelmingly complex field 
in four articles which set out some general principles relating to 
customs valuation, customs formalities, marks of origin, and 
the publication and administration of trade regulations. But the 
Agreement’s Protocol of Provisional Application, permitting 
signatory countries to deviate from GATT to the extent that 
“existing legislation” required, has suffered major deviations 
from these principles to continue in many countries. In any 
case, the bewilderingly technical nature of the problems raised 
in this area has inhibited the institution of complaints by sig- 
natories against one another. 


Nonetheless, the contracting parties have attempted in vari- 
ous modest ways to make a beginning on the subject. Thus 
in 1951 and 1952, they developed a convention to facilitate 
imports of commercial samples, and they adopted recommenda- 
tions on documentary requirements for imports and on consular 
formalities. In 1953 and 1954, they tackled some aspects of the 
problem of customs valuation and the problem of defining the 
nationality of imported goods. In the latter period, they also 
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developed some procedural recommendations on the application . 
of quantitative import restrictions. 


This beginning has been badly needed and its continuation 
in one form or another is even more imperative. For the inhibit- 
ing influence of these restraints on world trade is more easily 
underestimated, more effectively concealed, and more stubbornly 
resistant to the uncoordinated attacks of laymen in various na- 
tions than are the more visible and exposed impediments of 
excessively high tariffs and quantitative restrictions. 


Nature of GATT’s Operation 


The basic character of any international agreement is not 
easily determined from a reading of its text. Solemn international 
treaties having the apparent force of law have commonly been 
disregarded by their signatories, while informal cooperative 
arrangements sometimes have been a vital force in the relations 
between sovereign states. In the seven years of its operations, 
GATT has acquired a character which is as tangible and as 
important in an evaluation of the institution as the textual 
provisions themselves. For one thing, the Agreement has had 
a tendency to reduce the role of international politics in the 
settlement of trade problems and to make increasing use of tech- 
nical judgments and disinterested concepts of equity in the 
handling of such problems. This does not mean that the parti- 
cipants have ever really lost sight of the dominant roles of 
nations such as the United States and the United Kingdom 
in world economic affairs. But it does mean that, as one session 
has succeeded another, the spokesmen of other nations have shed 
their initial reluctance to speak frankly to issues in which their 
governments had a real interest. Moreover, as time has gone on, 
representativcs ui the smaller countries have played increasingly 
important roles in the working parties in which much of GATT’s 
administration is really effected. 


The subordination of politics to expertise in the settlement 
of trade problems in GATT has meant also that political oratory 


218 





has been almost non-existent in GATT sessions; by contrast with 
such essentially political bodies as the United Nations Economic 
and Social Council and the Organization of American States, 
GATT proceedings have been relatively business-like and eff- 
cient. This result has been made easier to achieve because of 
the practice of doing the work in private sessions. 


But perhaps the dominant fact determining the character 
of the administration of GATT has been that the instrument is 
much closer to the idea of an international contract among 
lawless sovereigns than to that of an international code super- 
imposed upon law-abiding citizens. The distinction is an impor- 
tant one. It makes itself felt from the very beginning of the 
procedure by which nations adhere to GATT and carries 
through the whole fabric of the processes of GATT. 


It will be recalled that every country which wishes to be- 
come a GATT member has to “buy” its way into GATT; it has 
to offer tariff concessions to the other members of sufficient 
magnitude to balance the concessions which it would acquire 


from the others on its adherence. As a member, it is expected to 
live up to its commitments; but if it does not, the only recourse 
of others is to withdraw some of their commitments in return. 
Whenever a member regards the whole arrangement as too 
onerous, it can withdraw altogether. 


These features of GATT are more consistent with the con- 
cept of an international contract than with that of an inter- 
national body of law. The concept has been fortified further 
by the way in which complaints have been handled. Char- 
acteristically, the contracting parties have tried to avoid the use 
of sanctions and have sought to reestablish a rough equity be- 
tween the disputants. Unless the settlement required it, they 
have tended to avoid a formal judgment as to whether or not 
GATT was being violated. 


The exercise of the waiver power in GATT has been under- 
taken by its members in a similar spirit. Waivers have been 
considered with a sympathetic appreciation by the contracting 
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parties of the limits within which democratic governments, ex- 
posed to the pressure of domestic groups, could operate in 
observing their international commitments; yet, at least until 
1955, waivers have not been extended so readily and so uncon- 
ditionally to applicant countries as to provide an easy escape 
for nations under such domestic pressure. 
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Some Policy Choices 


HE DEBATE ON OTC WHICH WILL TAKE PLACE IN THE 

United States Congress and other legislative bodies next 
spring is likely to be technical and complex when it is not form- 
less and confused. In the United States, the debate will range 
in content from tenuous claims that this country’s adherence 
would violate the Constitution of the United States to charges 
that our past tariff reductions under the trade agreements pro- 
gram were destroying one or another domestic industry. Yet, 
broadly speaking, the policy choice being offered to the Congress 
in the proposal to ratify OTC is comparatively clear-cut. 


Anarchy, Regionalism, and Multilateralism 


The possibilities with respect to international cooperation 
in trade matters form a continuous spectrum, ranging from a 
totally anarchic approach to that of a comprehensive multi- 
lateral organization embracing all trade matters. The anarchic 
approach is not one that the people of the United States would 
consciously take. Nor is it a choice which would be consistent 
with other aspects of United States foreign policy. A variety of 
public opinion polls suggest the conclusion that the public is in 
favor of continuous international cooperation in the trade field. 
Economic cooperation with the non-Communist nations of the 
world is indispensable to our political and military objectives.** 


Under the joint influence of forces anxious to maintain high 
levels of protection for United States industry and of forces con- 
cerned with curbing the power of the Executive, the United 


86 See, for example, President Eisenhower's statement to the Congress in 
support of OTC, Congressional Record - House, Vol. 101, No. 62 (14 April 
1955), pp. 3760-62. 
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States Congress could conceivably refuse to authorize United 
States participation in OTC. In that case, whatever the motiva- 
tions of the Congress in making its decision, the organization of 
world trade will have been pushed back toward the anarchic 
end of the spectrum. The impact of the United States action 
will not be measurable altogether by its overt effects on GATT. 
That organization may conceivably survive. But the intangible 
elixir compounded of goodwill, mutual trust, and precedent 
which has built up the Agreement’s effectiveness over the years 
may have been drained from it. In that case, the Agreement 
itself can prove to be of little importance. 


There is the distinct possibility, too, that the failure of Con- 
gress to ratify OTC could lead to GATT’s early liquidation. 
In that case, the course of other nations would be uncertain. 
Despite the relatively creditable record of United States coopera- 
tion in international trade matters since World War II, the rest 
of the world has never ceased to be skeptical of the enduring 
nature of the United States position. The continuous watering 
down of our Trade Agreements Act over the past seven years 
and our recent invoking of GATT’s “escape clause” to raise 
our tariffs on watches and again on bicycles have done nothing 
to assuage this concern. Having abandoned ITO in 1950, our 
abandonment of OTC in 1956 could reasonably be interpreted 
as a conclusive index of our long-run intentions. 


In that case, a practical alternative for the other trading 
nations would be to build a preferential trading club upon such 
existing institutions as OEEC, and the Council of Europe.** 
Such a club would probably embrace Western Europe, the 
overseas sterling areas, and as many of the Latin American 
countries as could be persuaded to join.** Its objective would 


87 The Council of Europe came into existenc. in 1949 and was designed 
“to achieve greater unity between its Members for the purpose of safe- 
guarding and realizing the ideals and principles which are their common 
heritage and facilitating their economic and social progress....” Article I 
of the Statute. 

38 The seeds of such an organization have appeared persistently in the 
past. See Jacob Viner, The Customs Union Issue (New York, Carnegie 
Endowment for International Peace, 1950), pp. 22-25. 
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be to promote trade among its members and discourage its mem- 
bers’ dependence on trade with outsiders; this could be achieved 
by preferential tariffs and quantitative restrictions, regional 
monetary clearing arrangements, and similar devices. It would 
be for the United States, then, to come to terms with the group 
as best it could; in all probability, these terms would not be such 
as to overcome the preferential arrangements developed by the 
club. An arrangement of this sort reached over United States 
protests would be a setback to world political relations for a 


considerable period. 


It is conceivable, however, that a preferential trade organi- 
zation might be brought into being with the consent and co- 
operation of the United States rather than over its objection. 
There is some intellectual support for this in the ranks of United 
States economists.** At the risk of doing less than justice to the 
case, we may summarize their argument as follows: Decades 
ago, the international trade and payments mechanisms operated 
more or less automatically under the leadership of the Bank of 
England and the London money market; when some external 
force, such as a crop failure, created a temporary disequilibrium 
in the balance-of-payments of any country, equilibrium was 
likely to be reestablished in due course through movements in 
prices and changes in income in the country and its trading 
partners, provided no country seriously interfered with the equi- 
librating trade and payment processes which produced such 
changes. In a period such as this, a series of negative covenants 
such as are embodied in GATT might well have been enough 
to govern the trade relations of nations. 


Today, so the argument runs, the situation is fundamentally 
different. Leadership has slipped from the grasp of the United 
Kingdom; though the British economy remains well integrated 
with world trade it is of greatly lessened importance. The United 
States whose importance in world trade is great has an economy 
which for various reasons is a persistent source of disturbance 


89 See William Y. Elliott, et al., The Political Economy of American For- 
eign Policy (New York, Henry Holt, 1955), pp. 235-89. 








in the world system. And, what is perhaps more significant, 
most governments are now so thoroughly committed to the 
maintenance of full employment and are so deeply embroiled 
in minimum price guarantees to agriculture and other com- 
ponents of their national economy that they are obliged to pre- 
vent the income and price adjustments that the restoration of 
‘international equilibrium might dictate. Today, then, interna- 
tional cooperation cannot be confined to mere covenants not to 
interfere with trade and payments. It calls for a continuous 
process of coordination among nations, embracing their fiscal 
and monetary policies, their agricultural programs, and other 
internal governmental measures having repercussions on their 
external position. As a corollary, it calls for the elimination of 
trade barriers among groups of nations at a rate and in a depth 
commensurate with the willingness or ability of such nations to 
coordinate their respective internal policies. 


On this theory a radically different organization for world 
trade than that of GATT is envisaged. The reduction of trade 
barriers should not be on a global, nondiscriminatory level at 
a pace set by global agreement. Instead, trade liberalization 
should take place with a scope and at a pace determined by the 
ability of groups of nations to coordinate their relevant national 
policies. If the OEEC countries could be persuaded to take some 
such measures of coordination, they should be encouraged to 
trade with one another on a less inhibited basis than might be 
possible with the outside world. If the nations of the British 
Commonwealth, OEEC, and possibly Japan could be brought 
together in a still larger club of like-minded nations, no global 
rule of non-discrimination should be allowed to prevent the 
development of preferential trading systems among themselves. 
Indeed, the United States might encourage this development by 
special tariff favors to those so cooperating. In any case, the 
scope of GATT’s membership, its emphasis on the rule of non- 
discrimination, and its lack of vigor in the coordination of 
internal policies would argue, according to this thesis, against 
its constituting the appropriate vehicle for the organization of 
world trade. 
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Some elements of the argument seem unassailable. Govern- 
mental interferences in national economic mechanisms have 
grown and other rigidities in national economic structures, such 
as wage rate structures, have also become more pronounced. 
Should one assume then that national economies have lost the 
tendency to adjust their income and price levels to changes in 
world trade; that any such disequilibria in world trade are 
“structural” in nature; that they could not be expected to set 
forces in action which would tend to reduce their size in any 
reasonable period of time? If the answers were in the affirma- 
tive, GATT’s emphasis on the nondiscriminatory reduction of 
world trade barriers would seem a trifle foolish. 


There are still many, however, like this writer who stress 
the importance of a continuous reduction of the world’s trade 
barriers and harbor a strong initial presumption in favor of 
a nondiscriminatory reduction in such barriers. In part, this 
position is based on a political preoccupation—the concern that 
preferential trading arrangements, however motivated, create 
the risk of political cleavages and international tensions. In 
part, too, it is based upon an economic appraisal which still 
places substantia! weight on the self-adjusting nature of trade 
imbalances and does not yet regard as controlling the rigidities 
and governmental interferences in the economic processes of 
the trading nations. The emphasis on nondiscrimination also 
stems from a judgment that most preferential arrangements, 
notably the sterling area and Imperial Preference systems, have 
tended to create trade in the system by diversion from outside 
rather than by the genuine development of new imports by 
their members. It follows almost as a corollary of this con- 
clusion that if the harmonization of internal policies is neces- 
sary, some global mechanism must be found to achieve it; 
otherwise, harmonization may be achieved by regional groups 
partly at the expense of those excluded from the club. 

If there is substance in this point of view, there is danger in 
the ready espousal of the preferential, exclusivist arrangements 
sometimes urged by United States and European sources. The 
safer course by far would be to continue to organize world trade 
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in a global, non-discriminatory framework; to encourage the 
coordination of internal policies by any grouping of nations 
which seems prepared for the process; and, under appropriate 
safeguards, to allow such nations to proceed with their plans for 
the more rapid dismantling of trade barriers among them 
wherever this can be done with benefit to all the nations con- 
cerned. This is the basis on which the members of GATT 
subordinated their rights in order to allow the OEEC trade 
liberalization program and the European Coal and Steel Com- 
munity to develop. There is no reason to suppose that the same 
approach would not be dominant in similar projects in the 


future. 
Implications for the Future 


Once the broader issue of the creation of OTC is settled, 
significant organizational questions still will remain. For one 
thing, OTC will have to find a way of duplicating or, at any 
rate, approximating the accomplishments of OEEC in integrat- 
ing trade discussions with discussions relating to the fiscal and 
monetary policies of its members. This will presumably entail 
not only closer cooperation between OTC and IMF but also a 


reinfusion of vigor into the latter organization. While the recent 
negotiation of OTC offered a prime opportunity for creating 
close institutional ties between OTC and IMF, nothing was done 
on that score. No doubt, the universal and perennial rivalry 
between finance and trade ministries, which exists within vir- 
tually every government, operated as usual to preserve distinct 
bailiwicks for each of them in the structure of international 
organizations. In the end, however, a bridge will have to be 
formed between OTC and IMF, so that greater coordination 
between the institutions can occur. The two institutions will have 
to undertake the long delicate process of gaining acceptance for 
intergovernmental inquiries into domestic policies which have 
external implications. 

Another set of problems will be that of relating OTC to 
such international efforts as nations may undertake in the future 
with respect to commodity agreements and to the restraint of 
harmful business practices. But perhaps a more difficult or- 





ganizational problem will arise in future if the Soviet bloc 
should follow up its recent indications of interest in OTC. In 
that case, the problem will be to find a meaningful formula 
requiring state-trading nations to liberalize their trade to a 
degree comparable with private enterprise economies. The 
present formula of GATT does no more than commit state- 
trading entities to a general pattern of behavior as close to that 
of private enterprise as analogy will permit. This may work 
reasonably well for particular state monopolies operating in 
the context of an otherwise private enterprise economy. But for 
the economies of the Soviet bloc it would be virtually meaning- 
less in practice. Where foreign buying and selling are totally 
centralized and where market prices are as remote from real 
costs as those in the Soviet bloc may be, there is no real meaning 
to the concept of import or export restrictions. It is difficult to 
envisage the formula which may create a basis for linking the 
Soviet bloc with GATT’s members in meaningful trade com- 
mitments. Perhaps, in the end, the only service which OTC 
could perform would be to provide a forum in which trade 


problems could be discussed outside the political and military 
context which now dominates East-West relations. 


There are other organizational issues as well which may 
affect the ultimate shape and purpose of OTC. The recipe for 
a successful omelet, however, begins with the egg. And with the 
egg as yet unhatched further speculation on its ultimate shape 
may not be productive. The immediate question is whether the 
United States government will acknowledge that international 
trade policy is a matter for the joint concern of the world’s 
trading nations. This is the real issue on which the United 
States Congress is being asked to vote. 
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